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Briefing Note: Costs in Litigation

An Introduction to the Guide Briefing Note

This guide represents a summary note on the material provisions of the December 2010

Civil Procedure Rules in so far as they impact on the costs of your claim. Summary:
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jpl@gabyhardwicke.co.uk
Cost/Benefit
. It is essential to regularly carry out a cost-benefit analysis in relation to your case. This should compare

the costs that you are likely to incur, your prospects of recovering those costs from your opponent and
the likely outcome of the proceedings.

Who is to pay costs

. An award of costs in litigation (for example, to the winner) is always in the discretion of the court, save
in very limited circumstances (for example, where a party discontinues its claim or where a settlement
offer under Part 36 of the Civil Procedure Rules applies). It is, however, often open to the parties to
agree provisions as to costs before an automatic rule applies or the court is asked to make an award.

. Where the court is called upon to make an award (which it will be after any contested hearing or trial)
the general rule is that the loser pays the winner's costs; however, this is very often not applied in
practice. Itis simply a starting point and the court can (and regularly does) make a different order in its
discretion.

. In deciding what costs order to make, the court must have regard to all the circumstances of the case,
including the conduct of the parties. The court can reduce the winning party’s costs if - amongst other
factors - their conduct has been unreasonable.

. Relevant aspects of the conduct of the parties that the court may take into account include:

Conduct before, as well as during, proceedings.

Whether it was reasonable for a party to raise, pursue or fight a particular allegation or issue.
Attempts to settle.

The way in which a party has pursued or defended its case, particular allegation or issue.
Whether a winning party has exaggerated its claim.

. All work that we carry out for you, as our client, must be paid for when we invoice you for it, whether or
not the court says that you are entitled to recover all or some of your costs from your opponent.
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Discontinuing a Claim

. If you instigate but then discontinue a claim, the standard rule is that you will be liable to pay your
opponent’s costs. This rule can sometimes be displaced, but only in exceptional circumstances. It is
important to be aware of and to understand this rule before issuing and serving a claim.

The amount to be paid

. Even where the court orders your opponent to pay your costs, this does not mean that you can recover
everything that you have paid to us (in respect of legal costs and disbursements) from your opponent.
100% costs recovery is almost unheard of, even where the winning party has been emphatically
successful. In routine cases, a recovery of between 65% - 90% is more likely. In these
circumstances, you will not recover the difference (i.e. between what you have paid or must pay us,
and what you recover) from anyone else.

. If you are successful and obtain a costs award, it is normal for the parties to try and agree what
proportion of your total costs should be paid by the losing party. If this is not possible, however, the
costs have to be the subject of an assessment process where the court decides what costs can be
recovered. Unfortunately, this can be like a trial all over again, albeit probably less lengthy and solely
concerned with the question of costs.

. If costs cannot be agreed and they have to be assessed by the court, then there are two bases for
doing this: the standard basis and the indemnity basis. The standard basis is less generous than the
indemnity basis. In both cases, costs which have been unreasonably incurred, or which are
unreasonable in amount, will not be allowed by the court. On an indemnity basis, doubt as to
reasonableness is resolved in the favour of the successful party. On the standard basis, doubt as to
reasonableness is resolved in favour of the losing party. Further, the court will only order the other
party to pay costs which are proportionate. When considering whether costs are proportionate, the
court will have regard to the amount of the costs compared to the value of the claim, the importance of
the case, the complexity of the case and the financial position of each party. It is this assessment
process that results in only a proportion of the costs you have actually incurred being recoverable from
your opponent.

. Also, for these reasons, the reasonableness of any costs incurred is crucial. You should, however,

appreciate that notwithstanding a reduction by the court in the amount of costs that your opponent
must pay, as stated above, you must still pay us all of your legal costs and disbursements.

The Small Claims Track

. Most court claims are allocated to one of three tracks, depending (essentially) on their value and
importance. Straightforward claims for £5,000 or less will generally be allocated to the Small Claims
Track.

. Ordinarily, the costs that you incur in obtaining legal advice and representation are not recoverable in

cases that are allocated to the Small Claims Track — only very limited costs are recoverable. This is so
whether you win or lose. The practical effect of this is that it can be uneconomic to instruct us to act
for you in a matter which is (or is likely to be) allocated to the Small Claims Track.
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Liability of non-parties

. In exceptional cases, costs orders can be made against people who are not parties to the litigation.
This is relevant to both the winner and the loser. If the winner finds that the loser cannot pay, there still
might be circumstances justifying an award of costs against someone else altogether. This is possible
where the non-party not only funds the proceedings, but substantially also controls or at any rate is to
benefit from them.

Summary assessment

. On occasions, costs may be assessed after a particular application in litigation as opposed to after a
trial (this is called summary assessment of costs). It is a rough and ready assessment which results in
an order for an amount of costs to be paid within 14 days. This can happen even if you are the
ultimately successful party in the overall litigation.

. The assessment of costs after the conclusion of the litigation is a longer, more formal, process and can
take months to conclude.

Recovery from the party liable
. Even if you are successful in the litigation and obtain a costs order against your opponent, there is no
guarantee that your opponent will be able, or willing, to pay the costs. If this is the case, then the costs

award can be treated like any other monetary judgment and enforced. However, again, this is no
guarantee of payment. As before, you must still pay us when we invoice you.

If you would like to know more about this topic or our other legal services, please contact:

Gaby Hardwicke

33 The Avenue Tel: 01323 435900
Eastbourne Fax: 01323 435901
East Sussex info@gabyhardwicke.co.uk
BN21 3YD www.gabyhardwicke.co.uk

© Gaby Hardwicke December 2010 3



