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Briefing Note

Introduction
This guide sets out the broad principles applicable to pre-nuptial and postnuptial agreements, highlighting key areas and placing the various issues
arising into a legal context. It serves as a general introduction. For specific
advice tailored to your own circumstances you should consult a specialist
family solicitor.
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1.

What are pre-nuptial and post-nuptial
agreements?

These are, essentially, contracts made between couples who intend to marry
(pre-nuptial agreements) or who have married (post-nuptial agreements)
which deal with the arrangements that they would like to have made to
resolve financial issues between them if the marriage should break down.

2.

Are these agreements enforceable?

The agreements are not absolutely binding in England and Wales. The Court is
the ultimate arbiter of what can be ordered in the event of a Divorce.
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However, a Supreme Court ruling has said that “the Court should give effect to
a nuptial agreement that is fully entered into by each party, with full appreciation
of its implications, unless, in the circumstances prevailing, it would not be fair to hold the parties to the
agreement”.
In the case of post-nuptial agreements there is an even stronger presumption that these can be relied upon,
because there is no need for either party to enter into such an agreement.

3.

When should a pre-nuptial agreement be entered into?

A pre-nuptial agreement should be concluded not less than 28 days before the marriage. Ideally, we
recommend that it should be dealt with further ahead than that so that is not something that has to be
thought about in the days leading up to the wedding.

4.

Are there any other requirements for a pre or post-nuptial agreement to be entered
into?

As with all contracts, neither party should be subject to duress, or undue influence. There must be no
mistake (in law). These sort of issues can render the contract void.
To make it more likely that the agreement will “stick” it is recommended that:1.
2.

5.

Each of the parties should receive independent legal advice.
There should be full disclosure of assets and property before the agreement is made.

Why have a pre-nuptial or post-nuptial agreement?

It may be that one of the couple already has significant wealth, perhaps received from parents, or from a
previous marriage which he/she wishes to retain intact in the event of a breakdown in the relationship. On
the other hand, it may be that an inheritance is anticipated in the future.
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These agreements can also be important where either, or both, of the couple have children from a previous
relationship, so as to ensure that their interests are properly protected.

6.

Isn’t a pre-nuptial or post-nuptial agreement unromantic?

Whilst it may be a difficult discussion to have, marriage is a significant step to take, and the implications in
the event of a breakdown in the relationship can be significant (see factsheet regarding financial matters).
Every car driver takes out car insurance, but does not do so with the intention of crashing the car.
This is a document that is sensible, practical and, reflects the agreements couples reach. Hopefully, once
made, it can be tucked away in a drawer and forgotten about. It is then available if the worst happens.
If circumstances do change throughout a relationship, it is possible to reflect that change by varying the
terms of the agreement or preparing a new agreement.

7.

Should I make a new Will?

In this country, any marriage revokes a Will. Consequently, a new Will should be made once married or be
made in contemplation of marriage.

8.

What about my house?

Even if one spouse’s name is not on the title to the property he/she lives in with the owner then the nonowner will acquire a right of occupation in it whilst married.
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