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 Introduction 

Most, if not all, businesses will need to pursue an unpaid invoice at some 
time. This Briefing Note highlights the advantages and disadvantages of 
the main options available to your business when you try to recover a fairly 
modest trade debt.   
 
This briefing note should not be relied upon as legal advice and you should 
contact us for advice on your specific circumstances. For more information 
on debt recovery see our Debt Collection – Alternative Procedures note. 
 

 

Court proceedings 
 
There are a number of points you should consider before starting court proceedings: 
 

• Conduct a cost/benefit analysis before initiating proceedings. Make sure you factor in the cost of 

enforcement. 

• Be cautious about starting proceedings if you do not intend to see them through. You will almost 

certainly be liable for the other party’s costs if you discontinue your claim. 

• Be careful about threatening to start formal recovery proceedings if you do not intend to do so. The 

other party may call your bluff. 

• Remember that your recovery of costs will depend on: 

• when the matter is concluded (whether before or after proceedings have been commenced)  

• the financial value of the claim and consequently the track the claim is allocated and 

• how the claim is concluded (whether by agreement or at trial) 

Insolvency proceedings 
 
Your business may be able to recover a debt from a company by either: 
 

• Threatening compulsory liquidation (also known as winding up) by the court 

• Serving a statutory demand 

However, you should be wary of threatening to start formal recovery proceedings if you do not intend to do 
so. The other party may call your bluff and there may be adverse costs orders made against you. 
 
What is a winding-up petition? 
 

• The threat of starting winding-up proceedings can put considerable pressure on a company to pay an 

outstanding debt promptly and the basic procedure is relatively inexpensive. However, these 

proceedings should generally be regarded as a last resort 

• The court requires a creditor to behave reasonably before starting winding-up proceedings and, in 

particular, to write to the company with details of the debt and demanding payment 
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• It is an abuse of process to issue a winding-up petition if a debt is genuinely disputed.  Further, if an 

application is made for an order restraining a creditor from pursuing a winding up petition or following 

the statutory demand procedure, and the demand is subsequently withdrawn or the application 

succeeds, it is likely to result in the creditor being ordered to pay the debtor’s costs.  Costs orders are 

discretionary and it will depend on the facts of each case as to whether one is made and on what 

terms. 

What is a statutory demand? 
 
A statutory demand is a written notice in a prescribed form demanding payment of a debt owed by a 
company to one of its creditors. There are a number of advantages of serving a statutory demand: 
 

• Preparing and serving a statutory demand is quick and inexpensive. 

• The process does not involve the court. 

• If a creditor serves a statutory demand, they are not obliged subsequently to commence winding-up 

proceedings. 

Reaching a settlement 
 
It almost always makes sense to consider informal methods of recovering a debt (for example, using 
negotiation or mediation) as they can provide the quickest and simplest solutions. You should also think 
about the disadvantages associated with litigation. For example: 
 

• Litigation can be disproportionately expensive to the sums being argued about. 

• The outcome of litigation is uncertain. 

• The court is only able to offer a limited range of remedies. 

• The parties often destroy any prospect of resuming a commercial relationship. 

Negotiation 
 
Negotiation is a dialogue intended to resolve a dispute and produce agreement on a future course of action. 
One way in which a trade debt might be recovered is by opening a negotiation with the debtor. This can be 
done verbally (through a telephone call) or in writing (for example, by e-mail). 
 
Mediation 
 
Mediation is a flexible, voluntary and confidential form of dispute resolution in which a neutral third party 
assists parties to work towards a negotiated settlement of their dispute. The parties retain control of the 
decision whether or not to settle and on what terms. 
 
The without prejudice rule 
 
Parties usually negotiate on a without prejudice basis. This rule generally prevents statements made in a 
genuine attempt to settle an existing dispute (whether made in writing or orally) from being put before the 
court as evidence of admissions against the interest of the party which made them.  
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Doing nothing 
 
Your business can always simply write off the sum it is owed. Before taking this step, you should consider 
the: 
 

• Size of the debt. 

• Likely cost of recovering the debt. 

• Importance of the current relationship between the parties. 

• Likelihood of maintaining an ongoing commercial relationship between the parties. 

 
The Debt Respite Scheme (Breathing Space Moratorium and Mental Health Crisis 
Moratorium) (England and Wales) Regulations 2020 

From 4 May 2021, The Debt Respite Scheme (Breathing Space Moratorium and Mental Health Crisis 
Moratorium) (England and Wales) Regulation 2020 (‘the Regulations’) takes effect.   

The purpose of the Regulations is to provide protection to individuals in problem debt from their creditors. A 
qualifying debt under the Regulations is widely defined and, except for a named few, all personal debts and 
liabilities can qualify for protection. Please refer to briefing note https://www.gabyhardwicke.co.uk/briefing-
notes/debt-respite-scheme for further details and how this may affect you. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
         
 
If you would like to know more about this topic or our legal services, please contact Jeremy Laws on 01323 
435 955 or jeremy.laws@gabyhardwicke.co.uk 
 
Gaby Hardwicke Solicitors 
33 The Avenue  
Eastbourne  
East Sussex 
BN21 3YD 
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