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An Introduction to the Briefing Note 

This Briefing Note outlines the purpose of garden leave, the 
circumstances under which an employee can be placed on 
garden leave and various other key issues. 
  
This Briefing Note should not be relied upon as legal advice and 
you should contact us for advice on your specific circumstances. 

_______________________________________________ 
 
1.  What is garden leave?  
 

Garden leave refers to a situation whereby an employer requires 
an employee to refrain from coming into work, to remain at home, not working, whilst his contract of 
employment continues.  Generally speaking, garden leave can be imposed at any point during the 
contract of employment – it is akin to suspension on full pay. However, it is most commonly utilised by 
an employer once notice of termination of employment has been served, whether by employer or 
employee.  It is a relatively new concept having first developed in the 1980s.   
 
The usual purpose of garden leave is to keep the employee out of the market place long enough in order 
to protect the employer’s confidential information and goodwill.  This is achieved because the value of 
any confidential information that the employee may have in their head, will deteriorate with the passage 
of time, particularly when the employee is out of the work place. Additionally, a period of garden leave 
enables the employee’s successor to build up a relationship with customers without undue interference 
or influence from the employee, serving out his period of garden leave.  In addition, the employer may 
require the employee during a period of garden leave to: 
 

• Return all company property, including laptop, mobile phone and company papers. 

• Have no contact with customers or suppliers. 

• Have no contact with other employees. 

• Make himself available upon the employer’s order to deal with specific queries or to effect a 

handover. 

• To resign any office, such as trusteeship or directorship. 

As an alternative to the classic type of garden leave, an employer may reserve for itself the right to 
allocate the employee work on a specific project or even potentially to work in a different territory.  
When an employer seeks to enforce such a covenant, it is not, strictly speaking, seeking a garden leave 
injunction, but rather an order holding the employee to their contractual notice period. 
 

2.  When can the Employer Place an Employee on Garden Leave? 
 
Any employer who wishes to place an employee on a period of garden leave is best advised to first 
ensure that there is an express garden leave clause in the contract of employment.  This removes 
much of the uncertainty as to whether the employer has the contractual right to impose garden leave, 
although as we shall see, the existence of a garden leave clause does not necessarily ensure that a 
court will enforce the clause by means of an injunction.  
 
In the leading case concerning an employer’s right to place an employee on garden leave the Court of 
Appeal said “in practice, an employer will need to stipulate for an express power to send his employee 
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home on full pay, i.e. on garden leave, in all cases in which the contract of employment imposes on the 
employer an obligation to permit the employee to do the work contracted for”. 
 
In the absence of an express clause, the emphasis shifts to the question of whether the employee has 

a contractual right to work.  Historically, it was thought that there was no implied contractual right to 

work - simply a right to be paid1. However, more recently, the courts have been increasingly willing to 

find that employees have a right to work during the subsistence of their contract2.  The factors that 

support a right to work include: 

• The seniority and uniqueness of the post. 

• Whether the skills necessary to perform the role need to be exercised frequently to retain their 

currency. 

• Whether the contract provides for hours and days of work to be filled and an obligation to carry 

out duties in a full and professional manner. 

• The extent to which the employee may be deprived of remuneration, i.e. commission or bonus 

opportunities. 

These conditions are extremely widely drawn and are likely to apply in most cases where the employee 
is important enough for the employer to wish to place him on garden leave.  The courts have, however, 
innovatively created some exceptions to this general rule.   
 
Where the employee, as a result of some prior breach of contract, has demonstrated in a serious way 
that they are not ready or willing to work or have rendered it impossible or reasonably impracticable for 
the employer to provide them with work during a period of notice, a period of garden leave may be 
imposed despite the absence of an express garden leave clause3.  However, the breach of contract 
must constitute wrongdoing from which the employee will at least potentially profit.  
 
This principle was subsequently extended in a case involving commission only insurance agents who 
were in breach of their contractual duty of good faith and who purported to resign to join a competitor 
without giving the required period of notice.  The employer held them to their contractual notice periods 
and sought an injunction restraining the agents from working for anyone else for the duration of the 
notice period.  In light of the agent’s wrongdoing, an injunction was granted and the employer was 
released from any obligation to provide work, notwithstanding that this effectively denied the agent the 
opportunity to earn any remuneration4. 
 
In summary, an employer should not seek to place an employee on garden leave in the absence of an 
express garden leave clause in the contract unless there is clear evidence of serious wrongdoing on the 
employee’s part.  Even where an express garden leave clause exists the employer must exercise its 
discretion to implement garden leave rationally and not perversely, taking into account all relevant 
factors5. 
 

3.  What are the Employees’ and Employers’ Rights During Garden Leave? 

 
1 Collier v Sunday Referee Publishing Co Ltd [1940] 2 KB 647 
2 William Hill Organisation Ltd v Tucker [1998] EWCA Civ 615 
3 SG & R Valuation Service Co LLC v Boudrais and Others [2008] EWHC 1340 (QB) 
4 Standard Life Heatlh Care Ltd v Gorman and Others [2009] EWCA Civ 1292 
5 Faieta v ICAP Management Services ltd [2017] EWHC 2995 (QB). 
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It is essential that the contract of employment is kept alive in order for the employer to place an 
employee on garden leave.  Where an employee purports to resign and gives less than the contractual 
notice period, the employer has the right to choose whether to affirm the contract and keep it alive for 
the duration of the contractual notice period or simply to accept shortened notice from the employee. 
 
As the employment contract continues to subsist the employer is obliged to perform all of the terms of 
the contract, to pay salary and provide all other contractual benefits. By the same token, the employee’s 
duty of good faith and fidelity continues during any period of garden leave, at least to the extent that the 
duty imposes obligations to refrain from acting in a particular way.   
 
The employer is usually required to undertake to pay the employee his normal remuneration during any 
period of garden leave. However, the Court of Appeal has confirmed that such an undertaking and 
obligation to pay is not required unless the employee is ready and willing to work during the notice 
period6, upholding a six-month injunction without pay where the employee was unwilling to work his 
notice period. Technically, this was not a garden leave scenario at all, as the employer was content for 
the employee to work out his notice period.  A similar situation was followed more recently by the High 
Court where an employer held an employee to his six month notice period and subsequent six month 
restrictive covenants, without pay because the employee refused to attend work during his notice 
period7. 
 
In principle, at least, it is permissible for an employer to incorporate an express clause which provides 
for the employee to receive a reduced level of remuneration during any period of garden leave.  Whilst 
this may appear superficially attractive, the existence of such a clause may have an adverse impact on 
the way that court exercises its discretion in deciding whether or not to grant an injunction in support of 
garden leave. This is particularly so where most or all of the employee’s remuneration is commission 
based.   
 
It is, however, permissible, for an employer to include a term in an employment contract which provides 

that any outstanding holiday is deemed to be taken during that garden leave period. 

4.  Enforcing Garden Leave Through the Courts? 
 
When an employee seeks to leave employment immediately without notice or by giving a reduced 
period of notice in breach of the contract of employment, the employer, who wishes to enforce a garden 
leave clause, should refuse to accept the termination and hold the employee to the obligation to give 
notice and then suspend him on garden leave for the duration of that notice period.   
 
If the employee refuses to accept the terms of garden leave, then the employer can enforce a period of 
garden leave through the courts in order to protect its business.  This means applying to the court for an 
interim injunction. It has always been the case that the courts will not grant an order of specific 
performance of a contract of personal service8.  Indeed, this was expressly prohibited by s236 Trade 
Union and Labour Relations (Consolidation) Act 1992, which was created to reflect the common law 
position.  The concept of garden leave arose from the practice of employers offering undertakings to 
continue to pay employees who had given notice, in order to persuade the court to hold them to their 
contractual notice periods.  In such circumstances, the court will apply the restraint of trade doctrine. 
 
As with a restrictive covenant, a court will only grant a garden leave injunction if the employer can 
demonstrate the existence of a legitimate business interest that requires protection.  

 
6 Sunrise Brokers LLP v Rodgers [2014] EWCA Civ 1373 
7 Square Global Ltd v Leonard [2020] EWHC 1008 (QB) 
8 Evening Standard Co Ltd v Henderson [1987] ICR 588 
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It is generally accepted that the three legitimate business interests that can be protected by a period of 

garden leave, are: 

• Confidential information9 

• Customer connection10 

• Stability of the work force 

It has been held that an employer in administration has a legitimate interest in enforcing a garden leave 
clause by way of interim injunction because the administrators were seeking to maximise the assets for 
the creditors by securing a valuable contract with another company. Consequently, the court was 
satisfied that the administrators were able to identify a protectable interest11. 
 
Whereas the court in a restrictive covenant case will never be prepared to rewrite the contract so as to 
reduce the period of restraint, thereby saving the clause from being struck down, a different approach is 
adopted in respect of garden leave – often because cases come before the court where there are no 
express garden leave clause in the contract at all. The court’s starting point is that the period of restraint 
should be the minimum necessary to achieve the claimant’s legitimate purposes and not the maximum.  
The court has a wide discretion in both the terms of the period of an injunction and its scope.  However, 
unlike a restrictive covenant, the enforceability of a garden leave clause is assessed at the time of 
enforcement, rather than when the covenant was first entered. 
 
Recent case law indicates that courts frequently impose an injunction which operates for only part of 
the contractual notice period rather than the whole of it, where the court is not satisfied that the full 
notice period is necessary for the protection of the employer. In one case, the court imposed a 13-week 
garden leave injunction where the contractual notice period was 20 weeks12. In another case high 
profile team move case, the High Court granted injunctions to enforce garden leave for a period of 12 
months against a number of departing brokers when the claimant had argued for a period of 18 months 
protection.  The fact that an employee will suffer no financial loss during any period of garden leave is a 
material factor that the court will take into account13. 
 
It is not enough for the employer to establish a legitimate interest.  In order to obtain an injunction the 
employer must also satisfy a court that it has suffered or is likely to suffer detriment if employee is not 
restrained. For instance, where an employee has no intention to go to work for a direct competitor, it is 
unlikely that the employer will be able to demonstrate that it is likely to suffer a detriment and a court will 
be unwilling to grant any form of relief.  
 
By the same token, the court will also consider whether the grant of a garden leave injunction will cause 
disproportionate harm to the employee.  
 
In some circumstances, an employer may choose to place an employee on garden leave, not to prevent 
them leaving and joining a competitor but for other reasons, such as where the employee’s activities 
are loss-making and there is a desire to make savings, or, indeed, to actually encourage the employee 
to hand in his notice. In such a scenario, the restraint of trade principles do not apply – rather the test is 

 
9 Provident Financial Group v Hayward [1989] ICR 160 
10 Euro Brokers ltd v Rabey [1995] IRLR 206 
11 Sendo Holdings plc (in administration) v Brogan [2005] EWHC 2040 (QB) 
12 GFI Group Inc v Eaglestone [1994] IRLR 119 
13 Tullett Prebon plc and Others v BGC Brokers LP and Others [2010] EWHC 484 (QB).  See also J M Finn & 
Co Ltd v Holliday [2013] EWHC 3450 (QB). 
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whether the employer’s decision to impose a period of garden leave (in this case for the remaining 15 
months of a 5 year fixed term employment contract) was taken: 
 

(i) Rationally and in good faith 
(ii) Consistently with its contractual purpose 
(iii) Taking the right matters into account 
(iv) So as to reach a decision that is not so outrageous that no reasonable decision maker can have 

a arrived at it14. 

 
5.  Relationship with Post-Termination Restrictive Covenants 
 
Finally, it should be noted that where an employee is placed on garden leave, during the notice period, 
a court may be less likely to enforce post-termination restrictive covenants. It is a common practice for 
employers to provide in their restrictive covenant clauses that any time spent on garden leave will be 
set off against any post-termination restrictions. In respect of long notice periods or fixed term contracts, 
good procedure dictates limiting a period of garden leave to no more than one year15. 
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14 Faeita (n 5) 
15 See for example Tullet Prebon (n 13) 
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